
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

CIVIL DIVISION 

 

KIMBERLY GWOZDZ,   : 

Plaintiff  : 

v.     : 

: NO. C-0048-CV-2007-4228 

GLEN KRUM and JOE AND JAN’S : 

CHARTERS AND TOURS,  : 

Defendants.  : 

:  
  

STATEMENT OF REASONS 

Presently before the Court is Defendant’s motion for summary judgment and four 

motions in limine.  On May 25, 2005, while driving her vehicle in the vicinity of 434 East Main 

Street Borough of  Pen Argyl, in the County of Northampton, Plaintiff’s vehicle was struck from 

behind by a charter bus driven by Defendant Glen Krum, and owned by Defendant Joe and Jan’s 

Charters.  On May 24, 2007, Plaintiff filed a Complaint alleging counts of negligence against 

Defendants and seeking damages for injuries alleged to have occurred in connection with the 

accident.  In their answer to the Complaint, Defendants admitted liability for the accident.  Yet 

there remains a dispute between the parties as to whether Plaintiff’s injuries are a result of the 

accident, or that she is entitled to any recovery for the same. 

Defendants served Plaintiff with discovery on or about July 3, 2007, to which Plaintiff 

responded on October 24, 2007.  A status conference was held in this matter on August 12, 

2008, at which time the Court set forth certain discovery deadlines and set the matter for trial.  

Plaintiff’s deadline for discovery and the submission of expert reports was set for September 26, 

2008.  On December 8, 2008, the parties met for a mediation session.  At that time, Plaintiff 

produced new medical records, inclusive of records from Lehigh Valley Physician Group, Dr. 
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Christopher Lycette; Dr. Albert DeFranco, M.D.; MRI results; CT scans and documentation 

relating to spinal fusion surgery which Plaintiff underwent on August 5, 2008.  Simultaneously, 

Plaintiff submitted a mediation memorandum wherein, for the first time, she projected her future 

lost wages.  

As the basis for the present motion for summary judgment, Defendants argue that even in 

light of the aforementioned evidence, Plaintiff has failed to establish any evidentiary support to 

demonstrate a causal connection between her injuries and the subject accident.  Accordingly, 

Defendants argue that they are entitled to summary judgment as a matter of law.  

Standard of Law 

A motion for summary judgment may only be granted when it is apparent from the entire 

record, inclusive of pleadings, depositions, affidavits,  answers to interrogatories and 

admissions on file,  that there exists no genuine issue of material fact in the case, and thus the 

movant is entitled to judgment as a matter of law.  PA.R.CIV.P. 1035.2.  A material fact is one 

which affects the outcome of the case.  Beach v. Burns Int’l. Security Svcs., 593 A.2d 1285, 

1286 (Pa. Super. Ct. 1991).  In considering such motion, the Court must view the record in the 

light most favorable to the non-moving party, and must resolve all doubts in favor of the 

non-movant.  Id.  As to matters where the non-moving party has the burden of proof, any failure 

of that party to sufficiently plead such matters establishes a movant’s right to judgment as a 

matter of law.  Schwartzberg v. Greco, 793 A.2d 945, 947 (Pa. Super. Ct. 2002). 

Motion for Summary Judgment 

In opposition to Defendants’ motion for summary judgment, Plaintiff asserts that 

documents entered into the record in December 2008, after the discovery deadline, establish a 
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causal link between her injuries and the underlying accident, thereby precluding summary 

judgment.  By a motion in limine presently before the Court, Defendants seek to preclude the 

admission of those documents as untimely and unfairly prejudicial.  However, they assert that 

even if the Court were to deny their motion, summary judgment would still be appropriate, as 

even the post-discovery documentation fails to establish a causal link between her alleged 

injuries and the accident.  Defendants assert that in order to establish such a connection, Plaintiff 

must present clear, competent medical testimony in support of the same.  In support of such 

assertion, Defendants cite to case law stating that “Pennsylvania law is clear that in a personal 

injury case when there is no obvious causal relationship between the accident and the injury, 

unequivocal medical testimony is necessary to establish the causal connection.”  Albert v. Atler, 

381 A.2d 459 (Pa. Super. Ct. 1977).    

Defendants are certainly correct in their statement of the law.  However, the Court 

disagrees with their application of the same.  The rule of law on which Defendants rely applies 

specifically to cases where “there is no obvious causal relationship between the accident and the 

injury.”  Id.  The Court notes that in personal injury cases involving an injury that is “so 

immediately and directly, or naturally and probably , the result of the accident that the connection 

between them does not depend solely on the testimony of expert witnesses”  medical testimony 

is unnecessary to establish causation.  Id.  In determining whether or not a case fits within the 

parameters of the latter class of cases, the focus is on the immediacy of the injury.  McArdle v. 

Panzek, 396 A.2d 658, 661 (Pa. 1978). 

Without the benefit of the discovery exchanged in this case, the Court finds itself unable 

to determine the nature and extent of Plaintiff’s injuries for purposes of ascertaining the necessity 
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of expert medical testimony in the present case.  Thus, the Court finds that material issues of 

fact remain unresolved in this case, thereby precluding summary judgment.  In light of the same, 

Defendants’ motion for summary judgment is hereby DENIED.  

Motions In Limine 

The Court now moves to consideration of Defendants’ four motions in limine.  By such 

motions, Defendants seek to preclude: 1) any and all evidence produced by Plaintiff after the 

discovery deadline; 2) medical bills paid or payable by any other source; 3) evidence of any 

injuries not related to the accident in question; and 4) evidence of Plaintiff’s future lost wages, 

and/or loss of earning capacity. A motion in limine is a procedure whereby a party may seek to 

preclude the admissibility of extraneous or prejudicial evidence or issues.  Commw. v. Pikur 

Enterprises, 596 A.2d 1253, 1259 (Pa. Commw. Ct. 1991).   As to motions in limine of an 

evidentiary nature, we note that a trial judge must weigh the probative value of such evidence 

against the prejudice of its admission, but generally all relevant evidence should be admitted 

unless barred by a particular rule.  Gurevitz v. Piczon, 42 Pa. D.&C.4th 308, 316 (Pa. Com. Pl. 

1999). 

In support of the motion to preclude any and all evidence produced by Plaintiff after the 

discovery deadline, Defendants contend that because their experts have already rendered their 

reports without the benefit of Plaintiff’s recent discovery paperwork, they would be prejudiced by 

the admission of the same.  It is Plaintiff’s position that Defendants would not be prejudiced by 

the introduction of such evidence, and that therefore it should be admitted. 

By a brief contra the present motion, counsel for Plaintiff represents that on August 12, 

2008, the Court set forth a schedule of discovery deadlines, and on the same day, counsel wrote 
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letters to several of Plaintiff’s health care providers, seeking a narrative report.  Plaintiff’s 

counsel received  one such report from neurosurgeon Dr. Lycette on October 23, 2008.  

Plaintiff’s brief indicates that the same was forwarded, with a cervical spine residual functional 

capacity questionnaire dated October 28, 2008, was forwarded to defense counsel.  The brief 

also indicates that two other reports of Dr. Lycette, dated October 23 and December 9, 2008 were 

forwarded to defense counsel on January 28, 2009.  The defense seeks to preclude not only these 

reports, but all other test results and medical records produced after the discovery deadline.   

While Plaintiff acknowledges the untimeliness of these submissions, she suggests the 

absence of any prejudice therefrom in light of a report submitted by one of Defendants’ own 

experts referencing Plaintiff’s diagnosis and treatment by Dr. Lycette.  Therefore, Plaintiff 

contends that Defendant has not been unfairly surprised or prejudiced by these late submissions 

and that therefore, such evidence should be permitted.  Plaintiff points out that to preclude the 

testimony of an expert witness is “a drastic action and it should be done only where the facts of 

the case make it necessary.  The prejudice may not be assumed.”  Kemp v. Qualls, 413 A.2d 

1369, 1374 (Pa. Super. Ct. 1985).  In the absence of bad faith or misrepresentation, “no 

sanctions should be imposed unless the complaining party shows that he has been prejudiced 

from properly preparing his case for trial as a result of the dilatory disclosure.”  Id.          

                                               However, it is Defendants’ assertion that they 

have been unfairly prejudiced by these late submissions, as defense experts did not have the 

benefit of this late information in preparing their reports.   

Upon consideration of Defendant’s motion, the Court finds that Defendants have not been 

prejudiced by Plaintiff’s late filing of the aforementioned documents.  While Defendants were 
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first apprised of such documentation three months after Plaintiff’s discovery deadline, such 

apprisal occurred approximately seven months in advance of the date set for trial.  Accordingly, 

Defendant’s motion in limine to preclude the admission of evidence introduced by Plaintiff after 

the close of discovery is hereby DENIED.  Thus ruling is made without prejudice to 

Defendant’s right to make a motion for continuance in order to fully review Plaintiff’s new 

discovery and to make any inquiries relevant thereto.  However, the parties shall make every 

effort to remain on schedule for their trial date set for June 15, 2009.   

Defendants’ motion in limine to preclude any and all evidence of Plaintiff’s injuries not 

related to the accident in question rests on essentially the same factual and legal predicate as 

Defendant’s motion for summary judgment.   Plaintiff once again asserts that there is no 

obvious causal relationship between the accident and Plaintiff’s injury, and therefore argues that 

“medical testimony is necessary to establish the causal connection.”  Albert v. Atler, 381 A.2d at 

470 (Pa. Super. Ct. 1977).   However, in light of the Court’s rulings on Defendants’ prior 

motion in limine and their motion for summary judgment, wherein the Court noted Defendants’ 

failure to prove Plaintiff’s inability to establish that the accident was the causal connection of her 

injury, and we determined the admissibility of evidence presented after the discovery deadline 

going to that issue, Defendants’ current motion in limine is hereby DENIED. 

The Court now moves to Defendants’ motion in limine to preclude any and all evidence 

of future lost wages and/or lost earning capacity.  In support of such motion, Defendants note 

that Plaintiff provided answers to interrogatories on or about October 24, 2007, indicating that as 

a a result of the accident, she had been unable to return to her prior full time employment for a 

period of approximately two (2) months.  In a later interrogatory, Plaintiff was asked whether 
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she had incurred any financial loss other than those covered by the earlier interrogatories, to 

which she responded “see answers to Interrogatories. See Exhibit A.”  However, at the time of 

the parties’ efforts to mediate their dispute in December 2008, Plaintiff, for the first time, through 

a mediation memorandum, advised Defendants of her intention to seek future lost wages in the 

amount of EIGHT 

 

HUNDRED NINETEEN THOUSAND FIVE HUNDRED EIGHTEEN DOLLARS AND FOUR CENTS 

($819,518.04).   

Defendants argue that in so doing, Plaintiff has failed to seasonably amend her  

responses to discovery requests as required by PA.R.CIV.P. 4007.4(2).  Nor did Plaintiff comply 

with discovery deadlines imposed by the Court in making this request.  The request was first set 

forth on December 9, 2008, during a non-binding mediation between the parties.  In a 

memorandum submitted in connection with that mediation, Plaintiff’s counsel averred the 

following on her behalf with respect to post-incident work history and wage loss: 

Prior to April 2008 she lost 12 weeks plus; she has been totally disabled from 

work since the end of April 2008 and her social security disability application is 

pending.  Her gross income for 2007 was $18,418.00. 

 

Since May 2008 her lost income to date excluding previously identified losses 

amount to $13,806.00.  Her life expectancy is 46.4 years according to Life 

Expectancy Tables and her future loss therefore amounts to $819,518.04. 

 

Defendant argues that Plaintiff has failed to provide any documentation, nor any expert report in 

support of her alleged wage loss, and that therefore, damages cannot be assessed with any 

reasonable certainty.  While Defendants contend that documentation and an expert report is 

mandated by law, Plaintiff argues that evidence of lost wages may be established by lay 
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testimony. Reardon v. Meehan, 227 A.2d 667 (Pa. 1967) (Holding that if a jury can ascertain 

facts and draw necessary conclusions from lay testimony, then there is no need for expert 

testimony).    Plaintiff is correct in the assertion that lost wages may be proven by lay 

testimony.  See Gary v. Mankamyer,403 A.2d 87 (Pa. 1979); Matsko v. Harley Davidson Motor 

Co., Inc., 473 A.2d 155 (Pa. Super. Ct. 1984).  See also Pennsylvania Practice Series, Torts: 

Law and Advocacy § 12.7 (2008).    

 

However, there is still the question of whether Defendants have been prejudiced by 

prejudiced by Plaintiff’s late request.  Plaintiff submits that there is no prejudice to Defendants, 

because the averments of wage loss were made in December 2008, seven months prior to the 

time scheduled for trial.  At that time, Plaintiff reports that she submitted an earnings report for 

2008 and tax returns for the years 2004 through 2007 for Defendants’ review.  While 

recognizing the untimeliness of the same, Plaintiff argues because Plaintiff set forth the 

averments and provided the attendant information with Defendants so far in advance of trial, no 

prejudice has resulted.  The Court agrees.  While Defendants received notice of Plaintiff’s 

intention to seek future lost wages well after the discovery deadline, they were notified well in 

advance of trial.  Further, all parties have sufficient time to conduct any further pretrial 

discovery attendant thereto.  Therefore, Defendants’ motion in limine to preclude any and all 

evidence of future lost wages and/or lost earning capacity is hereby DENIED. 

Finally, as to Defendants’ motion in limine to exclude medical bills, Plaintiff raises no 

objection, except as to the scope of Defendant’s proposed order.  As the basis for the motion, 

Defendants cite to the Pennsylvania Motor Vehicle Financial Responsibility Law at 75 
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PA.CONS.STAT.ANN. § 1722, which provides: 

In any action for damages against a tortfeasor, or in any uninsured or underinsured 

motorist proceeding, arising out of the maintenance or use of a motor vehicle, a 

person who is eligible to receive benefits under the coverages set forth in this 

subchapter, or workers’ compensation, or any program, group contract or other 

arrangement for payment of benefits as defined in section 1719 (relating to 

coordination of benefits) shall be precluded from recovering the amount of 

benefits paid or payable . . .  

 

75 PA.CONS.STAT.ANN. § 1722 (2009).  

 

Defendants assert that because Plaintiff’s automobile insurance policy provides for first party 

benefits in the amount of TEN THOUSAND DOLLARS ($10,000.00), Plaintiff should be precluded 

from presenting such medical bills, and from seeking recovery for the same.  In objecting to the 

scope of the proposed order, Plaintiff failed to do so with any specificity.  Therefore,Defendants’ 

motion in limine to preclude admission of medical bills is hereby GRANTED as set forth in the 

attached Order of Court. 

WHEREFORE, we enter the following:  
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IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

CIVIL DIVISION 

 

KIMBERLY GWOZDZ,   : 

Plaintiff  : 

v.     : 

: NO. C-0048-CV-2007-4228 

GLEN KRUM and JOE AND JAN’S : 

CHARTERS AND TOURS,  : 

Defendants.  : 

:  
 

ORDER OF COURT 

 

AND NOW, this 7
th

 day of April 2009, Defendant’s Motion for Summary Judgment is 

hereby DENIED; Defendant’s Motion in Limine to preclude any and all evidence produced by 

Plaintiff after the discovery deadline is hereby DENIED; Defendant’s Motion in Limine to 

preclude submission of medical bills paid or payable by any other source is hereby GRANTED, 

and Plaintiff shall be precluded from presenting evidence of any medical bills paid or payable by 

another source at trial; Defendant’s motion to preclude evidence of any injuries not related to the 

accident in question is hereby DENIED; and Defendant’s Motion in Limine to preclude evidence 
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of Plaintiff’s future lost wages, and/or loss of earning capacity is hereby DENIED.  

 

BY THE COURT: 

 

__________________________________________

__ 

WILLIAM F. MORAN,                         

               J. 

   


